
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Di-AL Trucking Corp.

for Redetermination of a Deflclency or Revlslon
of a Determination or Refund of Corporetlon
Franchise Tax under Articl-e(s) 9 of the Tax Law
for  the  Per iod  I2 |3L /80-L l3 I /83 .

AFFIDAVIT OF MAILING

State of New York :
S S .  3

County of Al-bany 3

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax ConmlssLon, that he/she ls over 18 year8
of age, and that on the 15th day of Aprll-, 1986, he/she served the wlthln
notice of Declsion by certified mail upon Dl-Al Trucklng Corp. the petltloner
Ln the within proceeding, by encLoslng a true copy thereof Ln a securely sealed
postpald wrapper addressed as fol-l-ows:

Dl-Al Trucklng Corp.
L I 2  E .  l l r h  S r
Huntlngton Stat ion, NY LL746

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post offlce under the exclusLve care and custody of the United Statee Poetal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on said nrapper ls the last known addrees
of the pet l t ioner.

Sworn to before me
15th day of Aprl l ,

th ls
1 9 8 5 .

to



STATE OF NEW YORK

STATE TN( COMMISSION

In the l' latter of the Petitlon
o f

Di-Al Trucking Corp.

for Redeterminatlon of a Deflciency or Revlsion
of a Determinatlon or Refund of Corporatl-on
Franchl.se Tax under Artlcl-e(s) 9 of the Tax Law
for the Period l2l3l l8A-l l3 l l83.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the 15th day of Aprl l ,  1986, he served the within not lce of
Declsion by certified nall upon Herbert Il. Bentl-ey, the representative of the
petitioner Ln the within proceedlng, by enclosLng a true copy thereof in a
securely sealed postpat-d wrapper addressed as follows:

Herbert H. Bentley
789 lJal-t Whltnan Rd.
Mel-vi l l -e,  NY 11747

and by deposlting 6ame enclosed 1n a postpald properl-y addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner hereln and that the address set forth on sald nrapper ls the
last knorm address of the representative of the petitloner.

Sworn to before me
15th day of Aprl l ,

th is
1  9 8 6 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Apr l l  15,  1986

Dl-Al Trucklng Corp.
112  E .  l l r h  S r .
Huntington Statlon, NY LI746

Gentlenen:

Please take notlce of the Declsion of the State Tax Conmlselon encloeed
herewlth.

You have now exhausted your rlght of review at the admLolstrative level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceeding ln court to revtew an
adverse decl-slon by the State Tax Conml.selon may be lnstltuted only under
Artlcl-e 78 of the Clvil Practlce Law and Rules, and roust be comenced l-n the
Suprene Court of the State of New York, Albany County, wlthln 4 monthe fron the
date of thls not lce.

Inqulrles concernlng the conputatLon of tax due or refund allowed Ln accordance
wtth this decLsion nay be addreesed to:

NYS Dept. Taxatl.on and Flnance
Law Bureau - Lltlgatlon Unit
Bullding /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truJ-y yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representative

Petltlonerf s Representatlve :
Herbert Il. Bentley
789 Walt lJh{rnan Rd.
MelvLl le,  NY 11747



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

DI-AL TRUCKING CORP.

for Redetermlnat ion of a Def lc iency or for
Refund of Corporation Franchlse Tax under
Artl"cle 9 of the Tax Law for the Perlod
December 31, 1980 through January 31, 1983.

DECISION

Peti t ioner,  Dl-Al Trucking Corp.,  LL2 East 1l th Street,  Hunt ington Stat lon,

New York LI746, f i led a pet i t lon for redeterminat lon of a def lc lency or for

refund of corporatlon franchise tax under Article 9 of the Tax Law for the

per iod  Decenber  31 ,  1980 th rough January  31 ,  1983 (F i le  No.  50376) .

On January 3, 1986, petltloner executed a waiver of hearlng and requested

that, a declslon be rendered by the State Tax Coumission based upon the Department

of Taxatlon and Finance flle, together with brl"efs to be subnitted on or before

January 6, 1986. After due consideration, the State Tax Comrlsslon hereby

renders the foll-owlng deciston.

ISSUE

I{hether, for the perlod at, lssue, petitLoner Ls taxable as a transPortatlon

corporation under ArticLe 9 of the Tax Law.

FINDINGS OF FACT

1. On Novembet 29, 1983, the Audlt Dlvislon l-ssued to Dl-Al Trucklng

' Corp. (hereinafter "petitioner") slx statements of audlt adjustment relatlng to

deficlencles under Article 9 of the Tax Law. Three of these statements ltere

issued under sectlon 183 of the Tax Law for the years beglnnlng January 1, 1981

through January l, 1983 and three were lssued under sectLon 184 of the Tax taw
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for the years ended December 31, 1980 through December 31 , 1982. Each Statement

of Audit Adjustnent stated that the tax defLclency asserted thereon was an

estimated deflclency and each further state4, rrThe estimated deflclency ls

belng issued for the fatlure to send the tax forms requested in our corresPottdence

ot .  6 /9 /82 ,  L l5 l83  and.  4 lL5 /83 , "

2. On February L7, 1984, the Audit  Divis lon lssued slx not lces of def lc lency

corresponding to the aforesaid statements of audlt adjustment in the following

amounts 3

Sect lon 183

Pgrlod Beginnlng

L  / I  IBL
L l r l 82
L  l r  183

Total

Period Endlng

12 l3L l80
L2 /  3L  |  8L
L2/31182

Total-

Tax

$  75 .00
75  .00

220.00
$m;m

Sect lon

Tax

Interest

$33 .  10
22 .35
26 .39

$8-ffi

184

Amount Dug

$  r08 .  I 0
97  . 35

246.39
$m.4

Amount Due

$ 624.r2
983 .95

L ,O42.63

$  433 .00
758 .00
931 .00

Fm66

Interest

$r91 .12
225.95
1 1 1  . 6 3

$m'm
3. On Septenber 13, L977, pet i t loner entered lnto a wri t ten contract wl"th

Manor Fuel Co.,  Inc. (herelnafter I tManorrr) ,  the inl t la l  term of which was to

expire on September 15, 1981. Thls contract was extended to Marchr 1983.

Pursuant to the terms of this contractr petl"tioner was to dellver fuel o11 to

Manorrs resldentlal customers. Among other things, the followl"ng are specifLc

terms of the contract:

a.  Pet l" t ioner is responsible for erroneous del iver ies of fueL oLl to

Manorrs customers and must make good for all costs lncurred;
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b. Petitloner must turn i.n daily work forns ftLled out to Manorrs

speclf icat ions;

c.  Pet i t ioner ls responslble for col-Lect ing C.0.D. del iver les and

must turn ln all monies each daY;

d. Pet i t toner is responslble for sp11Ls and danage to customersr

property;

e. Pet i t ioner is responsible for at tempting to prLne a customerts

burner l f  so requested;

t.. Petltioner must provide Manor nlth proof of speciftc automoblle,

general liabiltty and workrnents compensatlon policies;

g. I'lanor shall, deslgnate the color whtch Petitl-oner uust paint lte

trucks;

h. Petitloner must be available for work whenever needed Monday

through Friday durlng the term of the contract;

t .  pet l t ioner ls responstble for al l  late del iver les and lost t lckets;

and

j. ?etltioner is to provlde the trucks fot delivery, but should it

become necessary to use Manorts trucks'  pet l t ionerts del lvery charge of

2.3g per gal lon shal l  be reduced by lq per gal lon'

4. For the period at lssue, petl.tl-oner flLed corporatlon franchise tax

reports as a general buslness corPoratlon under ArtLcle 9-A of the Tax Law'

5. The Audlt Divlsion determlned that, for the perlod at lssue' petltloner

was engaged ln the conduct of a trucklng buslness and was, therefore, subJect

to tax under sectLons 183 and 184 of Artlcle 9 of the Tax Law as a transPortatton

corporat ion.
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6. Petitioner contends that lt was not in the buslness of transport,lng

fuel o11 ln l"ts bulk forn from one polnt to another, but rather was in the

servlce dispensing busLness of fuel  del ivery. I t  ls pet l - t loner 's posl t lon that

the contractual- restrlctlons, the dut,ies which petitioner perforned in dlspensing

the fuel oil into a customerrs tank and the low mileage on its trucks indlcate

that petitloner nas engaged in a fuel oi1 delivery eervt"ce rather than a

transPortation buslness and should, therefore be subjecC to tax as a general.

buslness corporation under Article 9-A of the Tax Law.

CONCLUSIONS OF LAW

A. That sectlon 209.1 of the Tax Law imposes the corporat{on franchlse

tax on all domestic corporations, and all forel,gn corporations dolng buslness,

or employing capital, or owntng or leaslng propertyr or naintalning an offlce

in New York, unless speclfically exenpted or subject to other New York franchlee

taxes .

B. That transportation and transml.ssion companies are subJect to an

annual franchlse tax for the privllege of exerclsing a corporate franchise or

holdtng property in the state, based upon capital stock ln the state during the

preceding year (Tax Law $183), and to an additlonal annuaL franchlse tax based

upon gross earnings ln the state durlng such year (Tax Law $184).

C. That the basic and additional franchlse taxes imposed on transportatlon

and transmlssion companies apply to every domestlc corporatlon which ls forned

for or prlnclpally engaged ln the conduct of:

I'avlatlon, raLlroad, canalr steamboat, ferry (except a ferry company
operatlng between any of the boroughs of the clty of New York under a
lease granted by the cl ty),  express, navigat lon, pl .pe l lne, t ransfer,
baggage express, omnibus, t rucklng, taxlcab, telegraph' telephone'
pa lace  car  o r  s leep ing  car  bus iness . . . r r  (Tax  Law $$ 183 '  184) .



-5-

D. That l,Iebsterrs New Internatlonal Dictlonary, 2nd Edltlon deflnes

"trucklngrr as the "process or busl"ness of carting goods on trucks" and deflnes

the verb t t t ransportrr  as t t l t ]o convey; €sp.r to carry or convey from one place

or  s ta t ion  to  another ,  as  by  boat  o r  ra i l ;  to  t rans fer . . . " .

E. That ln Matter of McAll ister Bros. v. Bates, 272 App. Dlv. 5LL, 5L7

(1947),  the Court  stated that " . . . l t  has been f i rmly establ lshed that c lassl f l -

cation for franchlse tax purposes is to be determlned by the nature of its

buslness and that the purposes for whlch the corporatton was organLzed, ate

immaterl"al . tt

F. That petitloner did not nanufacture or produce the product which lt

delivered and made its proflts solely frorn the number of galLons of fuel oLl

whlch it transported from Manor to the tanks of Manorrs cuetomers. Although

petttioner performed servlces ln conJunctlon with the fuel o11 deliveries'

contracted to assume responsiblllty for certaln danages and errors and operated

under some degree of control by Manor, lt ls clear that petl"tionerrs functlon

and primary buslness was to transport goods (in this case, fuel olL) by truck.

For the perlod at issuer pet l t l "oner was, therefore, subject to tax as a transpor-

tat ion corporat lon under sect lons 183 and 184 of Art ic le 9 of the Tax Law.

G. That the petltlon of DI-AI Trucking Corp. ls denied and the notlces of

def ic iency lssued on February 17, 1984 are sustained.

DATED: Albany, New York STATE TA)( COMMISSION

APR I 51980
PRESIDENT


